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Water Act Review Submission 31 August 2026

Please accept a submission on the Review of the Water Act (2007) from Murray Lower Darling
Rivers Indigenous Nations (MLDRIN).

About MLDRIN

MLDRIN is a representative confederation of Nations in the southern part of the Murray-Darling
Basin (MDB). Central to MLDRIN’s foundations is the sovereign stance that the waterways of
the MDB have not been ceded and Basin Nations are the rightful custodians, from headwaters
to mouth, holding deep responsibilities, obligations, and relationships with these waterways.
Whilst we represent our member Nations from the southern MDB, the health of the whole
Basin directly affects us.

Since 1998 MLDRIN has worked to provide a united voice to advance First Nations water justice
in the Basin. MLDRIN has played a central role in advocating for measures to address the
dispossession of First Nations’ water rights. In 2007, MLDRIN produced the Echuca Declaration,
which spells out the principles and processes for establishing water entitlements for Nations,
known as ‘cultural flows’, under the settler colonial water management regime. MLDRIN has
worked to advance the rights and interests of Nations in the Basin through implementation of
the Basin Plan, including through the development of First Nations tools and methodologies to
record the cultural health of waterways, taking a leading role in the National Cultural Flows
Research Program, the assessment of Water Resource Plans, the development of Cultural Flows
Management Plans with member Nations, involvement in the Basin-wide Environmental
Watering Strategy and more recently, developing the Murrumbidgee Nations Declaration?® in
partnership with Murrumbidgee Nations.

This Water Act Review is interdependent with the Basin Plan Review and the review of the roles
of the Inspector-General of Water Compliance. These reviews have been undertaken

! https://mldrin.org/wp-content/uploads/2026/06/MURRUMBIDGEE-CATCHMENT-NATIONS-
DECLARATION_split_spreads.pdf
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concurrently. It has not afforded adequate opportunity to meaningfully and effectively

contribute to any of the review processes.

Additionally, the Strong Voices, Healthy Waters process is also being run concurrently.
Consultation and submission timelines are duplicative and do not align with the other reviews.
For example, the submission to the Water Act Review were due on 31 August 2026, yet there is
also a submission due to the Strong Voices, Healthy Waters: Findings and Reforms Directions
Report due on 4 October 2026. Despite the recommendations that First Nations are fully
supported and resourced to participate in these processes by the Strong Voices, and the
Productivity Commission’s Review of the National Agreement on Closing the Gap, 2 we have
made a submission to both the Water Act and Basin Plan reviews without any supporting
resources.

Given the Strong Voices, Healthy Waters recommendations will not be publicly released until
after the public consultation has been finalised on the Water Act Review, it is very unclear how
the Strong Voices, Healthy Waters process and the Water Act and Basin Plan Reviews processes
can be aligned.

MLDRIN reserves the right to pivot the direction of the submitted recommendations within this
submission. Undertaking these reviews concurrently is not Free, Prior and Informed Consent
(FPIC). MLDRIN considers this to be an act of bad faith.

We are very concerned about the public statements made by the Chief Executive Officer of the
Murray-Darling Basin Authority, at various industry dominated forums. We are also concerned
that none of our substantive analysis or recommendations to the Basin Plan Review were
included in the MDBAs ‘“What-we-heard’ report.

We ask that this Water Act review process does not ignore our submission. This submission
should be read in conjunction with MLDRIN’s submission to the Basin Plan review .3 Our

recommendations in this submission are in addition to those in our Basin Plan review
submission (shown at Attachment A).

Our advice on these matters does not constitute consent to, or endorsement of, laws, policies
and instruments which have been instituted by successive settler colonial governments over

2 Productivity Commission. (2026). Review of the National Agreement on Closing the Gap, Study Report:
Volume 1. https://assets.pc.gov.au/inquiries/completed/closing-the-gap-review/report/closing-the-gap-
review-
report.pdf?_gl=1*116804b*_gcl_au*ODIyODI2NDA2L]E3ODQ20Dg3MTE.*_ga*MjAyNDIwMDQO0OS4xNzgyM
DM5Mzkz*_ga XNW84J8HF8*czE30DgxMzY3MDckbzkkZzEkKADE3ODgxNDYONTYkajYw)Gww]Ggw
3MLDRIN. (2026). Submission to the Murray-Darling Basin Plan Review. https://mldrin.org/wp-
content/uploads/2026/05/Submission-to-the-Murray-Darling-Basin-Plan-Review-12-May-2026.pdf
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our members’ Country and waterways. We have never ceded our rights to water, to fulfill our
cultural obligations and to maintain our unique and enduring cultural connections to water and
river Country.

We do not consent to Al analysis of our submission, nor do we consent to further use of the
images and/or quotes provided by First Nations people within this submission without the
express written agreement from the MLDRIN Executive Officer eo@mldrin.org.au

Recommendation 1.

All Basin Nations and their self-determined institutions should be directly and adequately
resourced to work with their communities, and with legal and policy representatives of their
choice, to independently engage with the Water Act review, including the “What-we heard”
report when it becomes available.

Recommendation 2:

The Water Act Review and the Basin Plan Review processes are extended to properly
incorporate and allow time to socialise the Strong Voices, Healthy Waters outcomes.

Recommendation 3:

That the ‘What-we-heard’ report on the Water Review reflects recommendations made by
MLDRIN.

1. Overarching comments

The structural exclusion of First Nations as joint decision makers over unceded waters
perpetuated in the current Act, is fuelled by greed and justified by aqua nullius. It's ugly, and it
needs to change as part of this reform.

If the environment, First Nations and grass roots regional communities more broadly are to
have a real future in the Basin, the Act must accommodate all of us. It cannot simply do more of
the same which only serves to continue the privilege of the already privileged.

The water reforms of the last 30 years are based on:

° creating water as property right for a small group of people,
° creating a market to trade water,
. the government buying back some water for the environment.
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Every part of the reform has overtly prioritised preserving the property rights of existing water

owners.* > This is despite the water being given to irrigators for free, entire irrigation schemes
built and paid for by governments given to irrigators for free, government paying for upgrades
to irrigation infrastructure, and environmental water being acquired by government at prices
well above market value.

In this context, there are three main difficulties in making this submission.

Firstly, First Nations people were not a consideration in this reform or the design of the Water
Act. That omission is a demonstration of the deeply entrenched and systemic structural
exclusion (racism) against First Nations people in Australia. Attempts to include First Nations
retrospectively is trying to merge two fundamentally different paradigms. One is managing
water within a neo-liberal framework for the financial benefit of a few. The other is seeking
water to be freely available for every aspect of human life, and for nature. It is unclear how the
rights and needs of First Nations can be incorporated into the existing Water Act if the
preservation of property rights continues to dominate all policy and legislative responses.

Secondly, the analysis that shapes the possible policy responses described in the discussion
paper has not been done. The water market has changed water ownership, where it is used and
what it is used for. This has shifted wealth for individuals and communities. This is a
fundamental outcome of the water reforms. The often-repeated assertion that this has made
Australia as a whole better off, has never been properly examined or demonstrated.

Instead, environmental water has been a convenient scapegoat for every perverse outcome
and failure of water policy and implementation. Failures to achieve the environmental
outcomes anticipated under the Water Act and Basin Plan are being blamed on environmental
water management, rather than other implementation issues. Again, these underlying
assertions have not been properly examined.

Thirdly, this Water Act review has been framed to respond to the legislation and policies as
they were supposed to work. The reality is that they have not, and do not work as written or
intended. There are countless examples of this, and we cite two:

4 Intergovernmental Agreement on Implementing Water Reform in the Murray Darling Basin. (2013).
https://federation.gov.au/sites/default/files/about/agreements/iga-on-implementing-water-reform-mbd-9-
august-2019.pdf

5 Murray-Darling Basin Authority. (2016). Basin Plan Water Resource Plan Requirements Position Statement
1H Potential Reliability Changes. https://www.mdba.gov.au/sites/default/files/publications/wrp-position-
statement-1h-changing-reliability0.pdf
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. the Sustainable Diversion Limit is required to represent the Environmentally Sustainable

Level of Take. However, the Sustainable Diversion Limits have been increased without
any reference to the Environmentally Sustainable Level of Take,

° all take is required to be accounted for. However, recently the Natural Resource Access
Regulator (NRAR) gave evidence in NSW budget estimates that floodplain harvesting
cannot be regulated in New South Wales under the current legislative framework.® Even
if floodplain harvesting was being regulated, rainfall runoff is explicitly exempt from
regulation.

Despite this, the framing of the Water Act Review, Basin Plan Review and the public
commentary by the MDBA appears to be based on the following assertions:

o regional communities have been adversely affected by the acquisition of environmental
water,

° the water reforms have gone ‘too far’ in favor of the environment, to the detriment of
irrigators,

° irrigators have exhausted all possible options for improved efficiencies, and

. environmental water has been badly managed without expertise or imagination.

These assertions have informed what appear to be policy shifts to:

° the environment will need to adapt to less water because of climate change,
° no more water buy-backs,
° the environmental water is treated like a financial portfolio and is traded back to

irrigation to fund projects to use less environmental water, and

° town water should be sourced from new water sources, rather than directly from rivers
and groundwater.

This policy shift appears to have been decided without scientific evidence to test the underlying
assertions. Rather, the Department of Climate Change, Energy, the Environment and Water has
evidence that directly contradicts this.” The Addendum to the 2012 Basin Plan Regulation
Impact Statement identified that the overall health of the environment continues to decline;
that delivery against water recovery targets in full are critical for stabilizing and restoring

5 Portfolio Committee No. 2 — Health. (2026). Water, housing, homelessness, mental health, and youth.
7 Department of Climate Change, Energy, the Environment and Water. (2024). Addendum to the 2012 Basin
Plan Regulation Impact Statement. https://oia.pmc.gov.au/sites/default/files/posts/2024/06/Addendum.pdf
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environmental health; while the gross regional product and Gross Value of Irrigated Production

has increased since the Basin Plan was created.

This is contrary to the Australian Government’s framework for best practice, evidence- based
policy development, the Australian Government Impact Analysis Framework.? That framework
is required when a policy proposal is likely to have:

° material impacts, which are proposals that impacts of $200 million or more annually on
the economic and social outcomes for people, businesses, or community organisations,
or

. distributional impacts, which are proposals that are likely to disproportionately and
significantly impact a cohort. Proposals that have distributional impacts should also be
assessed against the First Nations Impacts Framework.’

The Australian Government Impact Analysis Framework requires:

clearly identifying the problem, with an evidence base,

outlining policy objectives

identifying policy options,

. estimating the net benefit of policy options.

None of these steps appear to have been undertaken in a credible, evidenced-based way.
Recommendation 4:

That any proposed policy changes are developed through the Australian Government Impact
Analysis Framework before any amendments are made to the Water Act.

Recommendation 5:

All Basin Nations and their self-determined institutions are directly and adequately resourced to
work with their communities, and with legal and policy representatives of their choice, to
review the policy changes developed via Recommendation #4.

8 Department of the Prime Minister and Cabinet. (2026). Australian Government Impact Analysis Framework.
https://oia.pmc.gov.au/resources/australian-government-impact-analysis-framework/step-1-preliminary-
analysis

9 Australian Public Service Academy. (2026). First Nations Impacts Framework resources.
https://www.apsacademy.gov.au/learning-experiences/resources/first-nations-impacts-framework-
resources
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Recommendation 6:

There should be no weakening of provisions in the Water Act, particularly with respect to the
Sustainable Diversion Limit reflecting an Environmentally Sustainable Level of Take.

2. To what extent have the objects of the Water Act been
achieved?

The ecological decline of the Basin since the Water Act was made is well documented and
uncontested. Even the Murray-Darling Basin Authority has identified that native fish face
significant threats and continue a long-term decline. This is a clear indicator of the overall poor
health of rivers, floodplains, the rest of the eco-system and all aspects of life for First Nations.?

The failure to stop the expansion of irrigation take is a major contributing factor to this decline.
There is an emerging body of Western science that demonstrates that at least half of the
decline in inflows from the Northern Basin into the Southern Basin is due to increased irrigation
in the last 20 years.'' 12 This is clearly a failure to meet objects of the Water Act.

The Objects reflects that irrigation extractions have degraded our rivers, floodplains and
groundwater systems and the Water Act should protect and restore those systems. Provisions
to protect and restore the environment are necessary because the environment has no voice or
agency within a capitalist or neo-liberal framework. That is, it is an attempt to acknowledge
past harm caused by a colonial/capitalist paradigm, and to redress that balance.

The same principles that have been created for the environment, should also be applied for
First Nations. That is, firstly, there should be acknowledgement of past wrongs imposed on, and
damages caused to, First Nations. This must explicitly recognise the ongoing and compounding
impacts of dispossession of First Nations. Secondly, every aspect of the Water Act must
explicitly enliven First Nations rights. The objects already include consideration of the national
interest, optimising economic, social and environmental outcomes, and maximising net

9 Murray-Darling Basin Authority. (2026). 2026 Murray-darling Basin Plan Review: Discussion Paper.
https://www.mdba.gov.au/sites/default/files/publications/2026-murray-darling-basin-plan-review-
discussion-paper.pdf

" Slattery & Johnson. (2023). Submission to the Murray-Darling Basin Plan: Implementation Review 2023.
https://assets.pc.gov.au/__data/assets/pdf_file/0004/366700/sub090-basin-plan-
2023.pdf?_gl=1*x3d66s*_gcl_au*ODIyODI2NDA2LjE30DQ20Dg3MTE.*_ga*MjAyNDIwMDQ00S4xNzgyMDM
5Mzkz*_ga_XNW84J8HF8*czE30DcxMDQ3MDkkbzckZzEKdDE3ODcxMDY2NTckajQ0JGwwlGgw

2 Murray-Darling Basin Authority. (2026). Menindee Lakes Review: Technical Review.
https://www.mdba.gov.au/sites/default/files/publications/Menindee-Lakes-Review-Technical-Report.pdf
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economic returns to the Australian community. If these are achieved without explicit
recognition of and protection for, First Nations, they instead serve to increase inequality and
increase wealth to parts of the community with existing rights at the expense of First Nations.

Recommendations 7:
The Objects should recognise aqua nullius.
Recommendations 8:

Every Object of the Water Act should explicitly enliven First Nations rights.

3. What are the opportunities for the Water Act to improve the
delivery of First Nations economic, environmental, social, spiritual and
Cultural outcomes?

The issues facing First Nations with respect to water are well documented in previous MLDRIN
submissions and the findings of the First Nations, Healthy Water process.!3

Recommendation 9:

The Water Act should adopt the policy reform opportunities identified in the Strong Voices,
Healthy Waters: Findings and reform directions report — Draft under review.

We support in particular, the observation from the Findings and reform directions report:

Importantly, the reform directions are designed to operate as an integrated package rather
than as a series of standalone reforms. While individual reform directions may deliver benefits,
implementing reforms in isolation is likely to limit the ability to achieve enduring improvements
in water governance and outcomes for Country, waters and communities. The greatest benefits
are expected where reform directions are implemented together as a coordinated program of
legislative, policy, governance and investment reform.

4. What are the opportunities for the Water Act to promote the
principles set out in UNDRIP?

Addressed in the Strong Voices, Healthy Waters: Findings and reform directions report — Draft
under review.

13 DCCEEW. (2026). Strong Voices, Healthy Waters: Findings and reform directions report — Draft under review.
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5. Are the institutional and governance arrangements under the
Water Act effective in ensuring accountable, efficient and transparent
decision-making? If not, how can they be improved?

There is an overarching misalignment of powers and obligations. General principles for
governance design include:

o an unambiguous alignment of powers and responsibilities,
° a single party that can be held accountable for achieving their responsibilities,
. mitigation and prevention of water agencies from political influence, industry/regulatory

capture, and failing to act in accordance with their own water laws.

Commonwealth Environmental Water Holder

The Commonwealth Environmental Water Holder has responsibilities to protect and restore the
environmental assets of the Murray-Darling Basin. However, the Commonwealth
Environmental Water Holder does not have powers to fulfil those responsibilities with
autonomy. It relies on:

° Ministerial Council or Basin Officials Committee for high level policy decisions, such as
Sustainable Diversion Limit Adjustment Mechanisms projects,

. Department of Energy, Environment, Climate Change and Water to acquire water for
the Commonwealth Environmental Water Holder’s portfolio. Whilst Department of
Energy, Environment, Climate Change and Water seeks advice from the Commonwealth
Environmental Water Holder, it is not obliged to, and does not always, heed that advice.
This has resulted in some water parcels that are sub-optimal with limited usability,

. State Governments to develop and implement policies that affect environmental water.
For example, protecting environmental water from extraction by irrigators, and

° River operators to deliver environmental water. River operators typically have no
binding obligations to maximize environmental outcomes or meet objectives of the
Water Act or Basin Plan.

Recommendation 10:

The Water Act is amended to give the Commonwealth Environmental Water Holder powers
that enable it to meet its responsibilities.
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Recommendation 11:

The Water Act is amended to include and obligation on other parties to environmental watering
to protect and restore environmental assets and/or cultural landscapes of the Murray Darling
Basin.

Recommendation 12:

Undertake an independent stock tack of past reviews into the water management of NSW,
using the Terms of Reference developed by MLDRIN in its submission to the Basin Plan Review.

Productivity Commission

The assessment of implementation of the National Water Initiative was originally the
responsibility of the National Water Commission. That responsibility was transferred to the
Productivity Commission when the National Water Commission ceased in 2013. Its role was
extended to include assessment of Basin Plan Implementation.

The Productivity Commission has expertise in economics, but it does not have expertise in
water policy, administration, First Nations, ecology or hydrology. The Productivity Commission
reviews have no analysis or policy insight. They are simply findings from past reviews and a
compilation of submissions. Claims made by State governments are taken as given and not
scrutinized. These reviews provide little to no value.

Recommendation 13:

The Productivity Commission’s responsibilities for National Water Initiative and Basin Plan
effectiveness should be transferred to the Inspector-General of Water Compliance.

Murray-Darling Basin Authority

The Murray-Darling Basin Authority Board has several obligations that it must undertake. For
example, it must act on best available scientific knowledge and socio-economic analysis.
However, MLDRIN asserts that the Board has failed those responsibilities and that there have
been no apparent consequences to the Board or its members for those failures. There is no
oversight of the Murray-Darling Basin Authority, or any means to hold the Board accountable.
MLDRIN further asserts that there have been times when the Murray-Darling Basin Authority
has not acted independently of the Water Minister.

10
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Recommendation 14:

The failure of Board members to fully exercise their powers or perform their functions should
be subject to significant civil penalties

Recommendation 15:

The Murray-Darling Basin Authority should be independent of the Water Minister and sit
outside the water portfolio.

Recommendation 16:

The Inspector-General of Water Compliance has powers to oversee if the Murray-Darling Basin
Authority is acting in accordance with its powers and functions.

Murray-Darling Basin Authority should have no responsibility for the evaluation of Basin Plan or
the Review of the Basin Plan.

Recommendation 17:

The evaluation of Basin Plan and/or the Review of the Basin Plan are transferred to the
Inspector-General of Water Compliance.

First Nations representation within the Murray-Darling Basin Authority

The representation of First Nations on any governance body, committee, advisory or leadership
group or associated function, must as a matter of urgency, be transitioned away from MDBA
control and influence. There is no role for the MDBA in the selection of First Nations
representative(s) to represent First Nations interests within the Basin.

It is essential that all First Nations representatives appointed to governance or advisory
related positions within the MDBA are culturally endorsed in accordance with Basin Nations
and their self-determined institutions cultural governance.

A process underpinned by First Nations determined governance is entirely consistent with
UNDRIP and established practice in Victoria, including via;

1. elections being held for the First Peoples Assembly and

2. appointments to the Birrarung Council, an entity established under the Wilip-gin
Birrarung murron {Keep the Birrarung alive) Act 2017 (Vic), in which Traditional
Owners are selected from their own representative institutions and then referred to

11
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the Water Minister with the expectation of Ministerial acceptance of those self-
determined representatives.

MDBA-determined First Nations appointments to governance or advisory related positions
within the MDBA, is inconsistent with self-determination and UNDRIP.

Recommendation 18:

The immediate and direct resourcing of Basin Nations, including their self-determined
representative institutions via a Self Determination Fund (see Recommendation #2 of
MLDRIN’s submission to the Basin Plan Review) to establish agreed processes for the
appointment of Basin Nation representatives to governance or advisory related positions
within the MDBA.

Inspector-General of Water Compliance

The Inspector-General of Water Compliance must be genuinely independent from the system it
is meant to police. It should:

° be independent of the Water Minister and outside the water portfolio,

o have powers and capacity to investigate and sanction (including issuing penalties) State
and Commonwealth agencies,

° have secure funding, have protected appointments,

. have no Ministerial directions on investigations or inquiries,

° be made fully independent of the Water Minister and water portfolio

° have step-in powers relating to State Water Resource Plans and annual Sustainable

Diversion Limit compliance,

. have powers to sanction the MDBA, Commonwealth and state governments for non
compliance with the Water Act or Basin Plan,

° have a positive statutory mandate to partner with First Nations and their self
determined institutions ensuring First Nations rights and interests are enlivened.

The method to do this must be undertaken with Basin Nations and their self-determined
institutions.

12
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We have not had sufficient time to fully consider the 2026 statutory review of the role of the

Inspector-General. However, we totally reject the conclusion that the Inspector-General’s
oversight role should be reduced because of overlap with the Productivity Commission.

We agree with all of the findings and recommendations of the 2024 Harris independent review,
except for recommendations on environmental performance. 1

The process to assess compliance with the annual Sustainable Diversion Limit has some serious
flaws that do not allow for the prevention or detection of error or fraud:

. States assess their own Annual Permitted Take without independent review is a conflict
of interest,

. In the calculation of the Annual Permitted Take, there is no transparency or oversight of:
o  which model was used,
o which inputs were used,
o the scaling factor applied, or
o post-processing adjustments.

° There is no reconciliation between the Annual Actual Take and usage figures from State
water registers (where these exist).

. The Inspector-General of Water Compliance has no powers to interrogate or validate
the annual Sustainable Diversion Limit numbers reported by the Murray-Darling Basin
Authority, and no powers to interrogate the calculations produced by the States.

Recommendation 19:

Implement all of the recommendations of the 2024 Harris review into the Inspector-General of
Water Compliance, excepting the functions relating to the performance of environmental

water.

4 https://www.dcceew.gov.au/water/policy/mdb/igwc-review-2026

13
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Recommendation 20:

The annual report of compliance with the annual Sustainable Diversion Limit should include
either;

e A declaration that, in the opinion of the Inspector-General, the annual Sustainable
Diversion Limit reporting is true and fair and free from material misstatement, or

e A qualified opinion, that the reporting is not true or fair, or not free from material
misstatement, with an explanation.

Recommendation 21:

The Inspector-General of Water Compliance has powers to interrogate and validate all of the
annual Sustainable Diversion Limit numbers prepared by the States and the Murray-Darling
Basin Authority.

6. Is the role and administration of Water Resource Plans (WRPs)
clear and fit for purpose?

Water Resource Plans are the mechanism for the States to give effect to the Water Act and
Basin Plan. Water Resource Plans are not legislated in New South Wales, Victoria or South
Australia. We understand this means that Water Resource Plans are not legally binding or
enforceable.

Given the significance of the Basin Plan reforms, including thirteen-billion dollar investment by
Australian taxpayers, there is a reasonable public expectation that Water Resource Plans are
legally binding and enforceable.

The Murray-Darling Basin Authority website publishes a separate page for each Water Resource
Plan, which includes dozens of key and supporting documents. However, it is unclear which of
these documents are the actual Water Resource Plan.

Recommendation 22:
Water Resource Plans are required to be legislated in their respective jurisdiction.

The Sustainable Diversion Limits do not include all forms of take, as required under the Water
Act and Basin Plan. More than 26 percent of water captured as floodplain harvesting in NSW is
exempt from licensing, monitoring and measurement.!® This is not included in the Sustainable

15 Connectivity Expert Panel. (2024). Connectivity Expert Panel Final Report, page 53.
https://www.water.nsw.gov.au/sites/default/files/2025-08/connectivity-expert-panel-final-report-july-2024.pdf

14
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Diversion Limits. The estimates for floodplain harvesting in NSW are substantially lower than

the long-term average floodplain harvesting take.!® Other ‘take of water’ before it reaches
rivers was estimated in 2010 and has never been updated, measured or accounted for.’

It is not possible to assess whether Sustainable Diversion Limits achieve an Environmentally
Sustainable Level of Take when not all water is included in the long-term average Sustainable
Diversion Limits.

The annual accounting for Sustainable Diversion Limit compliance also omits floodplain
harvesting. If floodplain harvesting can be measured with enough certainty to issue licences,
there is no defensible reason why it can not be estimated on an annual basis.

The Inspector-General of Water Compliance explained:

the water theft that was taken by irrigators that Pumped highlighted, that was akin to
shoplifting. If we don’t get the Sustainable Diversion Limit accounting right...that’s akin to bank
robbery. That’s the difference in scale.*®

Even worse, is the recent revelation made by the NSW Chief Regulatory Officer in Budget
Estimates that the NSW Natural Resource Access Regulator (NRAR):

o takes two years to determine how much water is extracted under each form of take, and

° cannot regulate floodplain harvesting, and has abandoned prosecutions, because the
New South Wales legislation is inadequate.!®

Governments have committed to account for floodplain harvesting under the Murray-Darling
Cap. The first annual Cap report was in 1997. Floodplain harvesting was also supposed to be

18 For example, the estimated average of floodplain harvesting in the Barwon-Darling Sustainable Diversion Limit is
between 16 and 21 gigalitres. While there have been 51.3 gigalitres of licences issued, which receive a 100 percent
allocation each year and can take a maximum of 500 percent take each year. The average use will be much higher
than 16 to 21 gigalitres.

17 Sinclair Knight Mertz, CSIRO, Bureau of Sciences. (2010). Surface and/or groundwater interception activities:
Initial estimates. https://www.mdba.gov.au/sites/default/files/publications/national-water-commission-report-
surface-and-or-groundwater interception-activities-initial-estimates_2.pdf

18 Grant, T. (2026). New South Wales Country Hour, 23 April 2026.

9 Portfolio Committee No. 2 - Health. (2026). Wednesday 19 August 2026, Examination of proposed
expenditure for portfolio areas: Water, housing, homelessness, mental health and youth.
https://files.parliament.nsw.gov.au/fileapi/ParlFiles/GetArtifact/Transcript%20-%20UNCORRECTED%20-%2
0PC2%20(Jackson)%20-%20Budget%20Estimates%202026-
2027%20-%2019%20August%202026.pdf?serverRelativeUrl=%2Flcdocs%2Ftranscripts%2F3827%2FTransc
ript%20-%20UNCORRECTED%20-%20PC2%20(Jackson)%20-%20Budget%20Estimates%202026-
2027%20-%2019%20August%202026.pdf

15
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included in the Sustainable Diversion Limit, which has been reported since 2012. It is utterly
implausible that over 29 years of accounting for Cap and Sustainable Diversion Limits that
governments cannot regulate or account for floodplain harvesting. The ongoing failure to
account for floodplain harvesting is inexcusable.

The limits of water take and ensuring compliance with those limits has been a commitment by
governments for over 30 years through Intergovernmental agreements, National Partnership
Agreements and associated payments, a Compliance Compact, and also through the
establishment of the Natural Resource Access Regulator (NRAR) and the Inspector General of
Water Compliance (IGWC). It is clear none of these have worked. Growth in irrigation take,
including floodplain harvesting, is a direct cost to First Nations, Basin communities and the
environment. If States fail to appropriately regulate or account for irrigation take, those States
should incur financial penalties.

Recommendation 23:

Financial penalties are imposed on States for the failure to limit, regulate, or appropriately
account for, all forms of water take. A portion of these penalties are passed onto First Nations
and their self-determined institutions.

7. What are the opportunities for the Water Act to optimise the
use of environmental water to achieve additional environmental
outcomes, especially in the face of a changing climate?

The Water Act and the Basin Plan have failed to achieve their objectives. This is due to multiple
implementation failings and political compromise. It is in deeply bad faith that the management
of environmental water is blamed for this, even if it just implied.

Any consideration of “optimising environmental water” must be delayed until there has been a
genuinely independent review of the hampering and undermining of environmental water
management, including the:

. efficacy of the environmental portfolio,
. extent to which environmental water is protected from extraction,
° increased Sustainable Diversion Limits and subsequent erosion of Planned

Environmental Water,

16
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. substitution of Held Environmental Water with other water, including spills, unregulated

flows, and rainfall rejections,

. use of Held Environmental Water to underwrite conveyance water,

° calculation of ‘losses’ imposed on environmental water for delivery through a river or
wetland,

° calculation of environmental water releases,

. use of environmental water for water quality, rather than that water being supplied by

river operations, and

° disproportionate and unfair treatment of Held Environmental Water compared to other
water holders, for example IPART fees and carryover rules.

There have been several independent reviews into water management, particularly in the
Northern Basin, which have generated consistent findings and recommendations. For example,
two independent reviews into the 2019 Menindee fish kills,?° a review of the 2023 Menindee
fish kill,! several reviews of New South Wales Water Sharing Plans by the Natural Resource
Commission,?? and the Connectivity Expert Panel review.? There should be an analysis on the
extent to which the recommendations have been achieved. That analysis should also consider
what concessions were made available to water holders, such as access to off-river pools and
changing definitions of wetlands in New South Wales.

Recommendation 24:

A genuine and independent review of the hampering and undermining of environmental water
management.

20 Australian Academy of Science. (2019). Investigation of the causes of mass fish kills in the Menindee Region New
South Wales over the summer of 2018 — 2019. https://science.org.au/our-work/resources-reports/reports-
publications/investigation causes-mass-fish-kills-menindee-region-nsw-over-summer-2018-2019

21 New South Wales Chief Scientist & Engineer. (2023). Independent review into the 2023 fish deaths in the
Darling-Baaka River at Menindee.
https://www.chiefscientist.nsw.gov.au/__data/assets/pdf_file/0015/1671/Menindee_Report_Dec-2023.pdf
22 Natural Resource Commission. (2026). Independent reviews and audits of water management plans.
https://www.nsw.gov.au/departments-and-agencies/natural-resources-commission/water

2 Connectivity Expert Panel. (2024). Connectivity Expert Panel Final Report, page 53.
https://www.water.nsw.gov.au/sites/default/files/2025-08/connectivity-expert-panel-final-report-july-

2024.pdf
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8. What are the opportunities for the Water Act to support social
and economic outcomes, including for First Nations?

The Discussion Paper makes several assumptions about the policies that underpin the Water
Act, including:

° that the separation of land and water, and the consequential creation of water as a
property right, is legitimate and positive,

° that water trade has moved to its highest value use,
° that water trade creates an overall national benefit.
We are not aware of any research that substantiates these assumptions.

Highest-value use has underpinned water policy for nearly 40 years. It is extraordinary that it is
not defined in legislation, or even in policy, and it is not monitored.

Most studies into the socio-economic value of irrigation, or the costs of water not available to
irrigation purposes are limited because they:

° focus on the owners of water property rights and exclude the people that are not water
owners,

. assume that income generated in a region, stays in that region,

. assume similar contributions to indirect employment, taxation, and community benefit

between regions and commodities,

° ignore costs, both financial and non-financial, to everyone and everything other than
water holders.

Broader economic and social effects on irrigation industries, communities and regions have not
been examined or quantified.®

Moving significant volumes of water between regions, particularly where one party is not an
irrigator, can only be a major contributor to the any decline in the socio-economic health of
communities. However, this has never been acknowledged or subject to analysis.

Recommendation 25:

Undertake an independent analysis of the costs and benefits of the water market including
the Terms of Reference developed by MLDRIN in its submission to the Basin Plan review.

18



InigaiiSNatons

9. To what extent are arrangements under the Water Act
appropriate to ensure resilient communities and provide water
security?

Towns that have inadequate water supply when large-scale irrigation is undertaken is a perfect
example of the failure of the Water Act and Basin Plan.?* Proposals to pipe water to towns,
rather than sourcing town water from rivers or groundwater is a capitulation to irrigation.

Recommendation 26:

There is a positive obligation for town water security before water is made available for
irrigation.

10. To what extent are arrangements under the Water Act
appropriate to address current and future challenges in relation to
water quality?

Adequate water quality is not adequately protected under the Water Act or Basin Plan.

The calculation of the water required for the environment did not include how much water is
necessary to maintain water quality to acceptable levels.

Recommendation 27:

There is a positive obligation for a minimum standard of water quality before water is made
available for irrigation.

Recommendation 28:

The minimum standard of water quality is determined by First Nations.

24The Australia Institute. (2019). Owing down the river. https://australiainstitute.org.au/report/owing-down-
the-river/

19



Indiiighatons

11. To what extent is water information management under the
Water Act appropriate to inform current and future decision making,
especially in the face of a changing climate?

Anecdotally, water ownership is being concentrated by large institutional, and often foreign,
ownership. It is very difficult, time consuming, and expensive, to comprehensively substantiate
these concerns through publicly available information.

Information about the ownership and concentration of water is critically necessary to inform
and evaluate policy.

The Australian Tax Office reports on foreign ownership of water every year. This report
understates foreign ownership because the method used is flawed. The ATO adds the face
value of all entitlements owned, divided by the face value of total entitlements. It therefore
treats all water entitlements equally. A more correct method would be to use Long-Term
Diversion Limit Equivalence (LTDLE) factors, the same way that environmental water is
calculated.

Recommendation 29:

There is annual public reporting, using LTDLE’s, by valley (including within Independent
Irrigation Operators), water entitlement type, owner, trade volumes and consideration, for:

e Foreign (international) ownership,
e the largest 20 percent of domestic water holders, and
e water not associated with land.

There is no reporting of ownership of First Nations people.
Recommendation 30:
The ownership of water entitlements of First Nations people is publicly reported annually.

There is inadequate information on how much water is available. The water accounts produced
by the Bureau of Meteorology are at too high a level spatially to be useful. The Register of Take
produced by the Murray-Darling Basin Authority are of limited value because they do not show
how the line items are calculated.
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Recommendation 31:

There is a review into the usefulness of the water information published by the Bureau of
Meteorology, with Terms of Reference, developed in partnership with First Nations and their
self-determined institutions.

Recommendation 32:

The Registers of Take are expanded to show how line items are calculated.

12. What are the opportunities for the Water Act to align with the
objectives set out in the National Water Agreement?

The Water Act should be a National Water Act.

The cotton industry has been explicit in seeking to exploit the waters in Northern Australia for
industrial-scale irrigation. This will occur in areas with very high populations of First Nations.?>

The water reforms in the Murray-Darling Basin have demonstrated it is not possible to
remedy over-extraction after it has been allowed. The unfolding environmental catastrophe as
well as the ongoing and compounding harms to Murray Darling Basin Nations must be sand
boxed to the MDB. Australia’s First Nations deserve better.

Recommendation 33:

The Water Act be expanded to a national Water Act that has a positive obligation to uphold and
enliven the cultural, social, spiritual, economic and ecological rights and interests of Australia’s
First Nations.

% Territory Rivers Alliance. (2026). Submission to the Productivity National Water Reform 2026.
https://assets.pc.gov.au/2026-05/sub070-water-reform-
2026.pdf?Versionld=kiuiyb.1DPxswACkSmnIfY8mc2yguuMZ& gl=1*15b7t9g* gcl au*ODIyODI2NDA2LjE30DQ20
Dg3MTE.* ga*MjAyNDIwMDQOOS4xNzgyMDM5Mzkz* ga XNW84J8HF8*czE30DgwNTUxNzMkbzgkZzEKdDE3OD
gwNTUxNzkkaju0JGwwl)Ggw

21



Attachment A: MLDRIN’s Recommendations to the Basin Plan Review

Recommendation 1.

Establish a Truth Telling Commission for Water to (a) document the history of aqua nullius, (b)
recognise First Nations' pre-existing water rights and responsibilities, and (c) develop pathways for
restorative justice in water allocation, ownership, and management across the Murray-Darling Basin.

Recommendation 2.

Immediately establish an independent Self-Determination Fund, for Basin Nations and their recognised,
relevant self-determined institutions to engage independently in all Murray Darling Basin matters,
including the Truth Telling Commission for Water (see #1).

Recommendation 3.

Adequate resources must be given directly to, and managed by Basin Nations and their relevant
recognised self-determined institutions to independently engage with the Water Act and Basin Plan
objectives of having regard to.

Recommendation 4.

All Basin Nations and their self-determined institutions should be directly and adequately resourced to
work with their community, and with legal representatives of their choice, to draft contract
agreements, including ICIP and data sovereignty agreements that secure their rights and interests when
engaging with the MDBA and Commonwealth.

Recommendation 5.
The Inspector General of Water Compliance to conduct an immediate inquiry to establish how many
NSW WRPs were unlawfully accredited by the former Water Minister.

Recommendation 6.

Should the Inspector General of Water Compliance determine that WRPs were unlawfully accredited,
the Federal Water Minister must work collaboratively with MLDRIN to co-design an agreed remedy.
Changes to the Basin Plan and Water Act should not proceed until the legal status of all NSW WRPs are
confirmed.

Recommendation 7.

The immediate and direct resourcing of Basin Nations, including their self-determined and relevant
representative institutions via the Self Determination Fund to establish agreed processes for the
appointment of Basin Nation representatives to governance or advisory related positions within the
MDBA.

Recommendation 8.

The MDBA has a moral obligation to reverse water dispossession by allocating cultural flows as defined
by the Echuca Declaration to Basin Nations via their preferred self-determined institutions as part of the
Basin Plan.

https://mldrin.org/wp-content/uploads/2026/05/Submission-to-the-Murray-Darling-Basin-Plan-Review-12-May-2026.pdf



Recommendation 9.
The Water Act and Basin Plan must legislate and provide for Cultural flows as defined by the Echuca
Declaration.

Recommendation 10.

Federal DCCEEW should invest a further $100 million to support Basin Nations and their self-
determined institutions to develop Nations’ Cultural Flows Planning and pathways for implementation
ahead of amendments to the Water Act.

Recommendation 11.
Recognise and sustainably resource MLDRIN’s role in the ongoing development and implementation of
Cultural Flows with Nations for the life of the Basin Plan.

Recommendation 12.
Water rights to surface and ground water should be made available to Basin Nations via their preferred
self-determined institutions through amendments to the Water Act and Basin Plan.

Recommendation 13.
Implement the recommendations from the South Australian Royal Commission in full.

Recommendation 14.
Amend the Water Act to recognise the obligations of governments to all its citizens, including First
Nations, to respect, protect and fulfil the rights committed to in international agreements.

Recommendation 15.
Amend the relevant international agreements in the Water Act to include all international agreements
and instruments attached to them, relevant to First Nations rights to water.

Recommendation 16.

Amend the Water Act to define Best Available Scientific Knowledge that includes Basin Nations self-
determined Cultural Science and Knowledge. Cultural science must be developed, led, and
implemented by Basin Nations and their recognised self-determined institutions.

Recommendation 17.

The Basin Plan Review should be halted until all Basin Nations and their recognised self-determined
institutions are adequately resourced and empowered via the Self Determination Fund to input their
Cultural Science and Knowledge into the Basin Plan.

Recommendation 18.
Strengthen the Objects of the Water Act to recognise and give effect to First Nations rights to joint
management decision-making of Basin water resources.



Recommendation 19.
The MDBA must demonstrate the approach, tools or information used to determine how First Nations
and Cultural issues were given proper, genuine and realistic consideration in the Basin Plan Review.

Recommendation 20.

Any evidence produced by the MDBA to support how First Nations and Cultural issues were given
proper, genuine and realistic consideration in the Basin Plan Review must be independently assessed by
one of the following mechanisms; (1) a Basin Nation recognised by MLDRIN in partnership with
MLDRIN, (2) the Inspector General of Water Compliance in partnership with MLDRIN or (3) the
Commissioner for the River Murray in South Australia in partnership with MLDRIN. The Terms of
Reference would be co-designed by the Federal Water Minister and the agreed contributing parties
identified in either (1), (2) or (3).

Recommendation 21.

The Basin Plan Review must be halted until the independent assessment to determine how First Nations
and Cultural matters were given proper, genuine and realistic consideration by one of the three
methods identified by MLDRIN has been finalized and recommendations fully enacted by the MDBA.

Recommendation 22.
The MDBA must adopt the framework for ‘having regard for’ First Nations and Cultural matters
proposed by MLDRIN.

Recommendation 23.
The Water Act should include joint-management decision-making to ensure pathways for First Nations
consumptive and economic uses of water.

Recommendation 24.
Undertake an independent analysis of the costs and benefits of the water market including the Terms of
Reference developed by MLDRIN.

Recommendation 25.
Modelling to inform the Sustainable Diversion Limits should be completed and publicly reported.

Recommendation 26.
This Basin Plan Review should be halted until the science, including Cultural Science (see # 17), is
undertaken.

Recommendation 27.
The conclusions from the Elicitation process should be disregarded.

Recommendation 28.
The Sustainable Diversion Limits should include all forms of take.



Recommendation 29.
There must be an independent assessment of all annual water take since 1997.

Recommendation 30.
There must be an independent assessment of the long-term averages for floodplain harvesting and
other estimated forms of take.

Recommendation 31.
The annual accounting for Sustainable Diversion Limit compliance should not use average estimates for
actual annual take.

Recommendation 32.
Incorporate climate change into the Sustainable Diversion Limits now.

Recommendation 33.
An independent inquiry, with powers to compel witnesses and obtain information, be immediately
undertaken into the increases in the Sustainable Diversion Limits.

Recommendation 34.
The findings and recommendations from the Independent Inquiry into Sustainable Diversion Limit
increases must be incorporated into amendments to the Water Act and Basin Plan.

Recommendation 35.
All Sustainable Diversion Limits are assessed for insufficient flows before amendments are made to the
Water Act and Basin Plan.

Recommendation 36.
Complementary measures are not substituted for water recovery.

Recommendation 37.
The Water Act is amended to give the Commonwealth Environmental Water Holder powers that enable
it to meet its responsibilities.

Recommendation 38.
The Water Act is amended to include an obligation on other parties to environmental watering to
protect and restore environmental assets of the Murray-Darling Basin.

Recommendation 39.
Undertake an independent stock take of past reviews into water management in NSW, using the Terms
of Reference developed by MLDRIN.

Recommendation 40.
Reverse the access conditions granted under the 2012 Barwon-Darling Water Sharing Plans.



Recommendation 41.
Reduce the volume of floodplain harvesting/ overland flow licences.

Recommendation 42.
If compensation is paid to water holders to improve connectivity, Basin Nations must receive an
equivalent compensation amount for self-determined purposes.

Recommendation 43.
Basin Nations and their self-determined institutions must be directly resourced to design, lead,
implement and monitor any Native Fish Strategy.

Recommendation 44.
Basin Nations and their self-determined institutions must be directly resourced to lead the removal of
European Carp.

Recommendation 45.
There is no reduction of Commonwealth regulation of State governments.

Recommendation 46.

The Commonwealth governance and regulatory framework is redesigned to mitigate and prevent water
agencies from: political influence, industry capture, and failing to act in accordance with their own
water laws.

Recommendation 47.
The Inspector-General of Water Compliance should be genuinely independent of the water agencies
and include the features identified by MLDRIN.

Recommendation 48.
The Water Act should be amended to require all State Water Resource Plans to be binding and
enforceable statutory instruments.
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